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Book of Transactions
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Conditions of Transactions
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The default ruling in transactions is permissibility. Allah says, “And Allah has made
transactions lawful and prohibited usury.” [2:275] Therefore, all items such as land,

animals, furnishings etc. can be transacted so long as the conditions are fulfilled.

E_
N

(5% o1 2 5E 055 51 ) < W o3 <L
The most important conditions include:

The First Condition: Consent - Allah says, “...but trade by mutual consent.” [4:29]
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The Second Condition - Absence of ambiguity and harm, as the Prophet (¥8) forbade this,

as collected in Muslim. Examples of this include:

The absconding slave or fleeing animal
To say, ‘I've sold you one of two things’
Or, ‘By the amount of pebbles on this land’

Or ‘By what the slave girl carries or the tree’

i W e

Or ‘what is in the womb’

Irrespective of whether the harm is in the price or the item.
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The Third Condition - The person transacting must own the item or be deputised whilst

being above the age of puberty and mature.

[ L2d]
Ry CxI0T) ¢ (B) A1 0525 06 106551 12 6 48 0556 Y OF 1l il byt 2as

sl 15 i S oLl L0 A S et st 5 g sadll ady



&)
Al Isnai

s\ qof 88T Lo of (oo i o Fl T EG 022. ciol 2 % Fuice KK 1z o i[28 (F
olay (&) A& SIRL) 3 51 25, un g O s e CaS lsmed SN ol Sl ] 15

AN

The Fourth Condition - Absence of usury. ‘Ubadah narrated that the Prophet (¥) said,
“Gold for gold, silver for silver, wheat for wheat, barley for barley, dates for dates, salt for

salt, same weight for same weight, same quality for same quality.” [Muslim]
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Therefore, what is sold by volume or weight of the same item. must be done with the
above two conditions. If it is sold by volume or weight and it is different items, it is

permissible so long as it is taken on the spot. If something is sold by volume for something

sold by weight, it is permissible even if it is not taken on the spot.
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Ignorance of something being equal is the same as knowing that it is unequal. The Prophet
(¥) forbade muzabanah which is to buy dates on the trees for dates on the ground.
[Agreed upon] However, the Prophet () allowed ‘araya, when it is below five wasgq, for

the one who wants fresh dates to estimate if he cannot purchase them outright.” [Muslim]
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The Fifth Condition - To make a transaction in what is impermissible:

1.

In and of itself, such as the Prophet’s (%) prohibition of transactions in alcohol,
carrion and idols. [Agreed upon]

Due to causing harm to another Muslim. The Prophet (¥) forbade buying over
another Muslim, purchasing over another Muslim and najsh [raising the price
artificially. [Agreed upon] Likewise, the prohibition to separate close family
members of a slave.

Similarly, if the seller knows that the buyer will use that item for disobedience,
such as items bought for gambling, or weapons to cause harm or sold to bandits.
The Prophet (¥) forbade from meeting the trade caravans beyond the city and
said, “Whoever does so and buys, when the seller reaches the market, he has the
option of cancelling the sale.” [Muslim]

The Prophet (¥) said, “Whoever cheats us is not from us.” [Muslim]
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Transactions that are similar to clear usury:

i.  Al-inah - to sell an item for a hundred at a delayed time, then buy it back for less
immediately, or the opposite
ii. Toturn over a debt
iii.  To benefit from giving a loan, by giving a loan and placing a condition that he
should be given some benefit in return. Every loan that brings benefits is usury.
iv.  To sell silver jewellery with something else for silver, or ‘ajwah and a dirham for

a dirham
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The Prophet (¥) was asked about buying fresh dates with old dates. He asked, “Do dates
decrease in weight as they dry out?” He was told that they do, so he forbade it. [Collected
by the five] The Prophet (¥) also forbade selling a quantity of dates, the measure of which

is unknown for a specific quantity of dates. [Muslim]
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As for purchases of obligation:

i. If it is with the individual the obligation us upon, it is permissible with the
condition that the price is taken on the spot. The Prophet (%) said, “There is no
harm in taking the price of the day, so long as you do not depart and there is
still unfinished business between you.” [Collected by the five]

ii. If this transaction is with other than the individual the obligation is upon, then

it is impermissible.
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Chapter: Transactions of Trees & Fruits
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The Prophet () said, "W/hoeve/r buys a palm tree after it has been pollinated, then its
fruits are for the seller, unless the buyer stipulates otherwise.” [Agreed upon] This applies
to all trees whose fruits are seen. Similarly, plants that can only be harvested once. If they
can be harvested repeatedly, the plants belong to the buyer and that coming harvest is

for the seller.
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The Prophet (¥) forbade the selling of fruits until they had ripened; he forbade this for
the buyer and seller. He was asked about the ripening and replied, “When they are safe

from disease.” In another wording, he said, “When they redden or yellow”. He also forbade

the sale of grain until it hardens.” [Collected in the Sunan]

He also said, “If you were to sell fruit to your brother, and then it is smitten by blight, it is
not permissible for you to take payment from him. Why would you take the wealth of

your brother for no reason?” [Muslim]
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Chapter: Options
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Once the transactions is complete, it is binding, except for a valid shar7reason. From them

are:

Option during the Buying Session. The Prophet (¥) said, “When two people buy and sell,
each one has an option so long as they don’t depart and remain together, or unless one of
them gives the other the option, in which case if they separate after this with not taking

the option, then the sale is final.” [Agreed upon]
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Conditional Option --This is when one or both parties place a condition that they have an
option for a known time period. The Prophet (¥) said, "Muslims are beholden to their
conditions, except for a condition which makes something unlawful lawful, or something
lawful unlawful." [Collected in the Sunan]. Likewise, a person has an option if they have
been blatantly deceived such as with najsh or meeting the trading caravan beyond the

city limits, etc.
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Option in Case of Cheating - This is when the seller deceives the buyer to increase the
price, for example, by storing the milk in the udder of the livestock animal. The Prophet
(#) said, “Do not store the milk of the camel and goat. Whoever buys the animal in this
way has two choices after having milked it. He can either keep it or return it along with a

sa‘of dates.” [Agreed upon] In another wording, “He has a choice for three days.”
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If someone purchases something faulty but the fault is unknown, he has the option
between returning it or keeping it. If he cannot return it, he must be compensated. If the
buyer and seller differ over the price, they must take oaths, and each one can cancel the
sale. The Prophet (¥) said, “Whoever takes back what he sold to another Muslim, Allah
will forgive his fault.” [Abu Dawud & Ibn Majah]

Chapter: Advance Sales

ST
Advanced sales are correct in every item that can be accurately described:

- If one can describe it using those things that would vary its price
- The time limit is set

- The payment is made on the spot
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Ibn ‘Abbas narrated, “The Prophet (¥) came to Madinah and they used to have advanced

sales in fruit for a year or two. He said, ‘Whoever wishes to make an advanced sale, then

10
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do so in a known measure or weight and for a set time period.” The Prophet (3) also said,
“Whoever takes the wealth of the people intending to repay it, Allah will repay it on his
behalf. Whoever takes wanting to squander it, Allah will cause it the same to happen to

him.” [Al-Bukhari]

W5 oually a1 S

Chapter: Securities, Guarantees & Co-Signatories
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These are all sureties for established rights.

Deposits are permissible in all items it is permissible to sell. The deposit remains in trust
with the creditor and he does not have to guarantee it, unless he is careless with it, as is

the case with all trusts.
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If the payment is made in full, the deposit is released. If payment is not made, and the
creditor demands the sale of the deposited item, it must be sold and payment made to
him. Whatever is left over after full payment is made, goes back to the owner. If the
deposit does not cover the full amount, the remainder is considered a debt without

deposit.

If anyone squanders the deposit, he must replace it and that then becomes the deposit.
Any earnings or by-products of the deposit are part of it, and the maintenance of the
deposit is the responsibility of the debtor. The debtor cannot benefit from the deposit
except with the permission of the creditor or what is stipulated in the shari‘ah. The
Prophet (¥) said, “An animal may be ridden for payment when it is deposited, and the
milk of the animal may be drunk for payment when deposited. The one who rides and

drinks is responsible for payment.” [Al-Bukhari]
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Guaranteeing is to guarantee the right that is due. The co-signatory guarantees his fellow
signatory. The Prophet (¥) said, “The one who stands in surety is responsible.” Thus, each

one is responsible unless:

i The right is fulfilled
ii. The creditor forgoes his guarantee

ii. The creditor’s dues are forgone
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Chapter: Bankruptcy
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The creditor should give more time to the one unable to pay, and he should be easy going
with the one who can pay. The debtor should repay in full, both in amount and
description. The Prophet (3) said, “Delaying payment by the able one is oppression, but

if one of you is referred to payment to a financially able one then let him be referred.”

[Agreed upon] This is from making things easy.
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The able one is the one who can repay, who is not delaying and can be presented before
a court. If a person’s debts are more than his assets, and the creditors or some of them
demand that the judge declares him bankrupt; the judge does so. The judge prevents him

from accessing his assets. His assets are valued and then used to repay his various debts.
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The creditor this is given preference, is the one who has a security. The Prophet (¥) said,

“Whoever finds his wealth with the bankrupt one, he has more right to it than others.”

[Agreed upon]

The guardian of the child, immature and mentally ill should prevent his charges from
using their wealth in ways that will harm them. Allah says, “Do not entrust your wealth

to the feeble-minded. Allah has made it a means of support for you.” [4:5]
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The guardian must only do what is best regarding that wealth: in terms of preserving it,
using it beneficially and spending upon their needs from it. The guardian is a mature
father. In his absence, the judge appoints from the child’s relatives the one who is kindest,
most knowledgeable and trustworthy. The well-off guardian should abstain from their
wealth, and the poor guardian should take what is fair, which is less than the wage one

would take for this. Allah knows best.
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Chapter: Reconciliation
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The Prophet () said, “Reconciliation is permissible between Muslims, except one in

which the lawful is made unlawful, or the unlawful is made lawful.” [Abu Dawid & Al-

Tirmidhi who declared it hasan sahih, and Al-Hakim authenticated it]

If someone reconciles an item for another item or a debt, it is permissible. If he is the
creditor, and reconciles an item for another item or a debt that that is taken on the spot,
it is permissible. If he reconciles for a defined benefit such as land, or reconciles an owed
debt for some of it to be paid immediately, or the amount owed is unknown so they
reconcile for an amount; it is permissible. The Prophet (¥) said, “A man should not

prevent his neighbour from using their shared wall to build upon.” [Al-Bukhari]
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Chapter: Deputation, Partnerships & Sharecropping
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Deputation

The Prophet (¥)) would deputise in his personal affairs and the general affairs of the

Muslims. It is a permissible contract between two parties.
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Deputation can take place in all issues that accept it: from Allah’s rights such as the

distribution of zakah and expiations, to the rights of people in agreeing and annulling

contracts.

Deputation cannot take place in issues that a person must physically carry out themselves
such as purification, prayer, taking oaths, spousal rights etc. The deputy may only do what

he has been verbally told or what is his to do by custom.
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Deputation can be paid or not. Deputies are like other trustees; they do not guarantee
unless there is a shortcoming on their part. Their word is accepted along with an oath.
Whoever claims that the deputation has ended; if it is with payment, the deputy’s word is
not accepted without evidence, and if there was no payment, his word is accepted with

an oath.
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Partnerships

The Prophet (%) said, “Alah says, ‘I am the third of the two partners so long as one does

not deceive the other. If one does deceive, [ will leave them.” [Abu Dawiid]

All types of partnerships are permissible. The ownership and profits are according to

their agreement, so long as it is known and shared.
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Included in this are:

e Restricted Partnership - Each one has his own wealth and responsibility

e Silent Partnership - One partner gives the capital and the other works

e Reputable Partnership - The partners use their credit worthiness for business

e Labour Partnership - Partners agree to work together and share profits and losses

e Delegated Partnership - Includes all the above

All of these are permissible.

chﬁjfwj,uw jejw»‘ﬁujﬁu& FXERAT (,.Uaf\.@.l;- 3 Bl

JL;:"/ ,?6‘99 (%) 4:\3/\J ,\_é_; GL" Uj;"‘y wu\ 5% ) C"*'t\';':'j}tf‘)/ J\-éj
g ﬁ 5108 g 138 e 108 1Ly s UG8 65 1 2y
A2 85 (s ol S bk plis 2 B i 55 Sl s

e s g F el gE u By e gaf () 10 gate

18



&)
Al Isnai

The partnership is nullified if oppression or harm enters into it for either party, such as
one partner has the profits at one time and the other at another time, or a partner has the
profits of a specific item or journey, etc. The partnership is also nullified by

sharecropping.

Rafi‘ ibn Khadjij said, “In the time of the Prophet (%), people used to rent land by the river
beds and banks of brooks and streams or for a portion of crop. However, this would be
destroyed and that not, or that destroyed and this not. This was the wages of the people
so he forbade this. As for what is known and guaranteed, then there is no harm in it.”
[Muslim] The Prophet (%) agreed with the people of Khaybar that he would receive half
of their crop. [Agreed upon]
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Musaqah is when trees are given to a labourer who tends to them, in return for a known

and shared portion of the fruit.

Muzara‘ah is to give land to someone who will plant it for a known and shared portion of

the crop.

For both of these sharecropping, it is bound by custom and conditions that cannot be
ambiguous. If someone was to give their animal to another to work it, and they share the

profits, it is permissible.
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Chapter: Reclamation of Dead Land
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It is open land that has no known owner.

Whoever reclaims it by erecting a wall, digging a well, channelling water to it or removes
excess water from it, owns it and everything upon it, except for any visible precious
metals. Ibn ‘Umar narrated, “Whoever reclaims land that belongs to no one, has more

right to it.” [Al-Bukhari]

Whoever begins reclaiming land, by placing rocks around its boundary, or beginning the
digging of a well or is given it by the ruler, he has more right to it. However, he does not

own it until the reclamation is complete.
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Chapter: Wages & Rent
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This is when a specified payment is made for a specific task, or unspecified for a wage but
specified for rent, or for an owed benefit. Whoever fulfils the task is owed payment,
otherwise they are not. Abu Hurayrah narrated, “Allah says, ‘1 will be the claimant for
three on the Day of Judgement: the one who takes an oath by Me and then betrays, the
one who sells a freeman as a slave and then devours the money, and the one who hires

someone who fulfils his task, and then refuses payment.” [Muslim]
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The chapter of wages is more generic than rentals, as they can be given for good deeds,
and the tasks required can be specified or unspecified. It is also a voluntary contract as
opposed to renting. The one renting can re-rent in a similar way, but not by more. There
is no guarantee upon them unless they are careless. In the narration, “Give the worker his

wages before his sweat dries.” [Ibn Majah]
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Chapter: Lost Items & Foundlings
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This is of three categories:

First Category: What is of little value such as a whip or loaf of bread, this can be possessed

with no announcements

Second Category: Lost animals that can avoid small predators such as camels, these

cannot be retrieved

Third Category: Everything else, this can be retrieved but not owned until announced for

a year
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Zayd ibn Khalid al-Juhani narrated, “A man came to the Prophet (¥8) and asked about lost

items. He replied, ‘Note the contents and container and announce it for a year. If the
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owner retrieves it then return it or else keep it." He asked, ‘What about stray sheep?’ He
replied, ‘Either you will take it, or your brother or the wolf.” He asked, ‘What about stray

camels?’ He replied, ‘What concern is it of yours? It has its stomach and feet, it can find

»nm

water and eat from the trees, until its owner finds it.”” [Agreed upon]

Retrieving a foundling and caring for it is a collective obligation. If there is no Muslim

treasury, then whoever knows of it.
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Chapter: Competitions
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This is of three categories:

The first is permissible with prizes - this is competitions in horse and camel riding and

archery.

The second is permissible without prizes and impermissible with it - this is all other
competitions, with the exception of backgammon and chess and similar games, which fall
under the third category of always being impermissible. This is due to the narration, “No

prizes except in archery, or racing camels and horses.” [Ahmad & the three]

Everything else is considered to be a form of gambling.
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Chapter: Usurpation
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This is to usurp the wealth of others with no due right. It is prohibited due to the
narration, “Whoever takes a hand span of land unjustly, will be strangled with it by the

likes of the seven earths on the Day of Judgement.” [Agreed upon]

He must return it to its owner even if he stands to lost out multiple times. He must pay
rent for the time period he kept it, and replace it if it was lost. Any additions also belong
to the owner. If it was land that he planted on or built on, the owner may remove it due
to the narration, “The unjust root that was planted has no rights.” [Abu Dawud] If
someone receives usurped wealth from the usurper and knows its reality, then his ruling

is that of the usurper.
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Lending for use is allowing someone to benefit. This is permissible due to it being a form

of goodness. The Prophet (%) said, “Every act of goodness is charity.” If a condition is

placed for its care, he must do so, or if he is careless he must replace it, otherwise no.
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Whoever is entrusted with something for safekeeping must do so in an appropriate place.

He cannot benefit from it without the permission of the owner.
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Chapter: Pre-emption
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This is the right of a person to take the share of his partner from another who bought it
or attained it otherwise. This is specific to property that has not been apportioned, due
to the narration of Jabir, “The Prophet (¥) ruled with pre-emption in that which has not
been apportioned. Once the boundaries have been set and the roads made, then there is

no pre-emption.” [Agreed upon]

It is not allowed to deceive in order to make one forego this right. If someone does so, the
right is not removed due to the narration, “Indeed, every action is based upon its

intention.”
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Chapter: Endowments
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This is to retain the origin and give away the profits. It is from the greatest and most

beneficial of deeds if it is done charitably and is free from oppression., due to the
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narration, “When a person dies their actions cease except for three: a continuous charity,
beneficial knowledge and a righteous child that supplicates for them.” [Muslim] Ibn ‘Umar

e

narrated, “Umar attained land in Khaybar, so he came to the Prophet (¥) to seek his

advice about it. He said, ‘O Messenger of Allah, the land I attained in Khaybar is the most
valuable thing I own.” He replied, ‘If you wish, retain the land and give its profits in
charity.” ‘Umar did so, with the land not allowed to be sold, inherited or gifted. He gave its
profits in charity to the poor, relatives, slaves, in the path of Allah, the wayfarer and
guests. Whoever came across it could eat from it sensibly, or feed another without seeking

any financial recompense.” [Agreed upon]
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The best endowment is what is most beneficial. An endowment is enacted by a statement
that shows the intent. The causes and conditions of the endowment are set by the

endower so long as they conform to the shari‘ah. It cannot be sold unless it is no longer

fit for purpose, in which case it is sold and the money placed in the same or similar.
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Chapter: Gifts, Final Donations & Bequeathals
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These are all charitable contracts.

A gift is what is given in one’s life. A final donation is what is given during a terminal
illness. A bequeathal is what is given after death. All of these are acts of goodness. A gift
is taken from one’s wealth, whereas the final donation and bequeathal is taken from the
third or less to a non-heir. If it is more than a third or given to an heir, the other mature

heirs must agree.
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In all of the above, one should be fair to their children due to the narration, “Fear Allah
and be just to your children.” [Agreed upon] Once a gift has been given and accepted, it is
not permissible to ask for it back due to the narration, “The one who seeks the return of
his gift is like the dog that vomits and wants to take it back in.” [Agreed upon] In the other
narration, “It is not permissible for a Muslim to give a final donation and then demand it
back, except for the father in what he gives to his child.” [The Sunan] The Prophet (¥)
would accept gifts and gift back.
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A father can take from the wealth of his child has he pleases so long as this does not harm

him, or he gives that wealth to another child or he in a terminal illness, due to the

narration, “You and your wealth belong to your father.”

Ibn ‘Umar narrated, “Itis incumbent upon the Muslim who wishes to bequeath something,
that two nights do not pass by except that they have their final bequest written.” [Agreed

upon]

In another narration, “Indeed, Allah has given every person their due right, so there is no

bequeathing to an heir.” [The Sunan] In another wording, “Unless the other heirs agree.”

It is not appropriate for the one who owns little to give to his heirs that they bequeath.
Rather, they should leave all of their estate to their heirs, as the Prophet (¥) said, “To
enrich your heirs that you leave behind is better than to leave them poor and dependant

on others.” [Agreed upon]

Goodness is always sought in every situation.
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The Book of Inheritance
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This is the knowledge of the distribution of the estate amongst the rightful recipients.

The foundation for this is:

=) «

a. Allah’s statement in Stirah al-Nisa’, “Allah instructs you regarding your children, a

male has the equivalent of two shares to a female... these are the laws of Allah.”
[4:11-13]

b. His statement at the end of this Sarah, “They ask you for a ruling. Say, ‘Allah gives
you a ruling about the one who has no surviving ascendants or descendants.”
[4:176]

c. The narration of Ibn ‘Abbas, “Give the fixed shares to their recipients and what

remains is for the closest male relative.” [Agreed upon]
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These verses along with the narration of Ibn ‘Abbas contain the majority of inheritance
rulings, along with their detailed conditions. Allah gave male and female blood children,
the children of sons, full brothers or paternal brothers the recipients of wealth. What

remains of the fixed shares: a male gets a double share compared to a female. The males

from the abovementioned take the wealth or what remains after the fixed shares.
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A single daughter receives half. Two or more daughters receive two thirds. If there is one

daughter along with one son’s daughter, the daughter receives half and the

granddaughter a sixth to complete the two thirds.
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This is the same for full sisters or paternal sisters if there is no parent or child living. If
the daughters take the two thirds fixed share, any granddaughters are dropped if they are
not strengthened with someone at their level or below. Full sisters also supersede

paternal sisters if there is no male to strengthen them.

Maternal brothers and sisters receive a sixth if they are alone, whereas two or more
receive a third, with males and females being the same. They do not inherit if any

descendants or male ascendants are present.
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The husband receives a half share if there were no children from his wife, and a quarter

of a share if there were children. The wife or wives receive a quarter if there were no

children from the husband, and an eight if there were children.
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The mother receives a sixth if there is a child present, or two or more siblings, and a third

if none of them are present. The mother receives the remainder of a third share in the

case of a husband and parents, or the case of a wife and parents. The Prophet (¥) gave
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the grandmother a sixth if there is no closer mother, as collected by Abu Dawiid and Al-

Nasa'l.

The father receives a sixth, and nothing further in the presence of male offspring. He
receives a sixth in the presence of female offspring, and if anything remains after their
fixed shares, he takes the remainder. The grandfather is similar. The two of them inherit

what remains in the case of there being no descendants.

All male recipients with the exceptions of the husband and maternal brother are ‘asabah.

These are:

1. Full or paternal brothers and their sons
2. Paternal uncles or half paternal uncles and their sons, and the paternal uncles of
the father and grandfather etc.

3. Sons and their sons

13y . oy JUI AT 23 Corlo ane OSOLy ¢ 3,450 13] alST U dxh O 1 eolal (S
The ‘asabah takes all the estate if he is alone. If there is a fixed share recipient, he takes

the remainder. If the fixed share recipients take the whole estate, he receives nothing.

This cannot happen in the presence of a child or father.
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[f there is more than one ‘asabah, then they are given precedence in order of:

Sons
Fathers
Brothers and their sons

Paternal uncles and their sons

A

The freed slave and his ‘asabah

The closest one is given precedence. If they are related the same way, the closer one is
given precedence. If they are both as close, the one with stronger ties is given precedence
like the full brother over the half paternal brother. Every ‘asabah other than children and

siblings do not share with their female counterparts.
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If all the fixed shares exceed the division formula which would lead to some missing out,

the formula is reworked:

v W N

In the case of a husband, mother and a non-maternal sister, the division formula
would have been six, but is reworked to eight

Similarly, if there is a maternal brother

If there are two of them, it is reworked to nine

If there are two non-maternal sisters, it is reworked to ten

If there are two daughters, mother and a husband, it is reworked from twelve to
thirteen

If the father is also present, it is reworked to fifteen

If someone leave behind two wives, two maternal sisters and two non-maternal
sisters and a mother, it is reworked to seventeen

If there are two parents, two daughters and a wife, it is reworked from twenty-

four to twenty-seven
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If the fixed shares are less than the division formula and there is no ‘asabah present, the
remainder is redistributed to each recipient of a fixed share according to their shares. If
there are no fixed share recipients or ‘asabah, other relatives inherit; these are other than
the aforementioned and take the place of their counterparts. If there is no living heir, the

wealth goes to the treasury to be spent on specific and general causes.
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When a person dies, there are four rights connected to their estate:

1. The funeral expenses

2. Guaranteed and unguaranteed debts
3. Bequests up to a third to a non-heir
4

Distribution of estate to the heirs. Allah knows best
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The causes of inheritance are three:
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1. Blood relations
2. Marriage

3. Allegiance through emancipation
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The obstacles to inheritance are also three:

1. Murder
2. Slavery

3. Different religions
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If some of the heirs are foetuses or lost etc., you take the cautious approach, if the other

heirs want the estate to be distributed with caution as mentioned by the scholars.
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Emancipation is to free a slave. It is from the greatest acts of worship due to the narration,
“Whichever Muslim frees another Muslim, Allah will free him from the Fire for each limb
he freed." [Agreed upon] The Prophet (3) was asked, "Which slave is best to free?" He

replied, "The most expensive and valuable." [Agreed upon]
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Emancipation takes place by:

a. Speech, by using the word ‘free’ or similar words

b. Ownership - whoever purchases a mahram has freed it

c. Disfigurement - by cutting off a limb or burning

d. Freeinga portion due to the narration, “Whoever frees a portion of a slave and has
wealth, a fair price for the slave should be fixed, his partner given their shares and
the slave freed. Otherwise, he has freed only his share.” In another wording, “Else
he will be valued and will work to pay for his freedom without overburdening

him.” [Agreed upon]
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If someone emancipates a slave at the time of his death it is called mudabbar, he is freed
if his value is less than a third of the estate. Jabir narrated, “A man from the Ansar freed a
slave of his at the time of his death and had no other wealth. The Prophet (¥) heard this
and asked who would purchase the slave. Nu‘aym ibn Abdillah bought him for 800
dirhams. He was in debt so he gave it to him and told him to fulfil his debts.” [Agreed

upon]
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A contracted slave is the one who wishes to purchase his own freedom from his master
for a delayed price, delayed twice. Allah says, “...make a contract with them if you know
they have good in them.” [24:33] i.e. they have good in their religion and the ability to

work.

If someone fears that evil from their emancipation or contract or the slave cannot provide

for themselves, they are not freed or contracted.

The contracted slave is not free until the full payment is made due to the narration, “The

contracted slave is still a slave so long as one dirham remains.” [Abu Dawd]

Ibn ‘Abbas narrated from the Prophet () heard, and it is narrated also as a statement of
‘Umar, “Whichever she-slave gives birth from her master will be freed upon his death.”

[Ibn Majah] This is more likely to be the statement of ‘Umar. Allah knows best.
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The Book of Marriage
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It is from the practice of the Prophets.

In the narration, “O youngsters, whoever has the means should get married for it is more
modest for the eyes and the private parts. Whoever cannot marry should fast as it is a
protection.” [Agreed upon]

The Prophet (%) also said, “A woman is married for four reasons: her wealth, lineage,
beauty and religion. Choose religion and you will be successful.” [Agreed upon]

A man should choose a spouse with religion and good lineage, who is loving and able to
bear children.
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When a man decides to propose to a woman he can see that which will enable him to
proceed with the marriage.

It is impermissible for a Muslim to propose over his brother’s proposal, unless he gives
his permission or decides to leave his proposal.

It is impermissible to directly propose to a woman on her waiting period.

It is permissible to subtly show interest to the woman who is on a final waiting period
due to death or something else. Allah says, “There is no blame on you for subtly showing
interest in proposing to women...” [2:235]

The way of showing subtle interest is to say, “I'm looking for someone like you”, or, “Don’t
overlook me” etc.

gzl () A Jymy Liake 1JB ognne ) 1l A Wie 3 Q% O s
Sl 5 Ll g 5 o DU S9m 5 codiind g caraind 5 odet B dadd O] ) il
Noodsg A V) Al Y O dgal g cad (ool Y lzy e g cad e b s e (WLes
LY M g ) ol olgy Lol T S T g ((dame) 9 odee ezt O gl 5 ol Sl
P9 pem la s
Osadon a5l 9 V) 358 Yy 6l g ) 1531 lgialse U1 Ll b s -1
3 By i e oSl S (S 18 ) Ll sl B e JV1T AT =2
Pl Vg Odsld (bl 1 15y sl 5 LS Vo) Login 2 g Loy e 3l
L) oSeke 0187 0
An g Sheel (S bz bt Vb 1gdgd 9l 1o Ignale ol Lol b b 5 =3

Lockos 53 50 A8 gy 9 Al whay o 5 (Susid (S
The marriage sermon should start in the way mentioned by Ibn Mas‘ud, “The Prophet (%)
taught us how to begin the sermon, ‘All praise is due to Allah, we praise Him, seek His
divine aid and seek His forgiveness. We seek Allah’s refuge from the evil consequences of
our souls and our evil deeds. Whomsoever Allah guides none can misguide, and

whomsoever He misguides cannot be guided. I testify that none has the right to be
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worshipped except Allah and the Muhammad is His slave and Messenger.” He would then

recite the three verses. [Collected in the Sunan]
The three verses are:

1. “O you who believe, fear Allah as He ought to be feared and do not die except as
Muslims.” [3:102]

2. “0O mankind, fear your Lord who created you from a single soul and from it, he
created his spouse, and from them two brought forth many men and women. Fear
Allah in whose name you ask and your rights of kinship. Indeed, Allah is over you
a watcher.” [4:1]

3. “O you who believe, fear Allah and say an upright statement. He will rectify your
actions for you and forgive your sins. Whosoever obeys Allah and His Messenger

has indeed attained the greatest success.” [33:70-71]

Nt Y

—w\

(o0
~
w\
% %

55 1358, el e Salall BN k5 Lo -
o525 L3 31 5 108 L3 15, 5T 38 5 So0all Bl gy 2 a0 o
The compulsory parts are only:

1. The Offer - this is the statement made by the male guardian, such as “I marry to
you...”
2. The Acceptance - this is the statement made by the groom or his representative,

such as, “I accept.”
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Chapter: Conditions of Marriage
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Both the groom and bride must willingly accept, unless:

i. She is young
ii. She is a slave girl

The male guardian must be present due to the statement of the Prophet (¥), “There is no
marriage without the male guardian.” [Authentic, collected by the five]
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The guardian who has most right in representing the free woman is:

1. Her father or any of his male ancestors
2. Son or any of his male descendants
3. Her closest male relatives from her father’s side
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In the hadith, “The non-virgin woman is not to be married until consulted, and the virgin
is not to be married until her permission is sought.” They said, “O Messenger of Allah,
what is her permission?” He said, “Her silence.” [Agreed upon]
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He (¥) also said, “Announce the marriage” [Ahmad]

Announcing the marriage is to have two witnesses present, making it public and
announcing it, and striking the daff.

A male guardian cannot marry his charge to someone who is not her equal, so the sinner
is not equal to a chaste woman. Arabs are equals to one another.

If there is no male guardian or he is absent for a prolonged period, or refuses to marry
her to an equal, the Muslim ruler becomes her guardian as is in the narration, “The ruler
is the guardian for the one who has no guardian.” [The Sunan except Al-Nasa'i]
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In the contract, the person needs to be specified, so you cannot say, “I marry one of my
daughters to you...”, but she must be named and known.

There cannot be any obstacles to the marriage which will be mentioned in the next
chapter.
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Chapter: Prohibitions in Marriage

The prohibitions are of two categories:

A. Permanent prohibitions
B. Temporary prohibitions
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Permanent prohibitions are:

1. Seven due to blood lineage:
i.  Mothers and grandmothers
ii.  Daughters and granddaughters
iii.  All sisters
iv.  Their daughters
v.  Brother’s daughters
vi.  Paternal aunts, either direct or of a parent
vii.  Maternal aunts, either direct or of a parent
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2. Seven due to milk fostering, which are the same as the seven mentioned above
3. Four due to marriage:
i.  Mother in law, direct or above
ii.  Step daughters or below, once the marriage is consummated

iii.  Step mothers, direct or above
iv.  Daughter in laws from lineage or milk fostering
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The basis of this is:

a. Allah’s statement, “Impermissible for you are your mothers...” [4:23-24]
b. The Prophet’s (3) statement, “Impermissible from milk fostering is that which is
impermissible from lineage or birth.” [Agreed upon]
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Temporary prohibitions:

1. From them is the saying of the Prophet (¥), “Do not join between a woman and
her paternal or maternal aunt.” [Agreed upon]
2. Allah’s statement, “Do not join between two sisters.” [4:23]

It is also not permissible for a free man to have more than four wives, or for a slave to
have more than two wives.

As for slave girls, there is no limit.

If a non-Muslim accepts Islam and he has two sisters as wives, he must choose one, or if
he has more than four wives, he chooses four and divorces the remainder.
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Also impermissible are:

1. A pilgrim until their ihram ends

A woman on her waiting period from another man until the period ends

The adulteress until she repents

A woman divorced by you three times until she marries another man,
consummates the marriage and is then subsequently divorced and her waiting
period elapses.
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One can own two sisters who are slave girls, but if he is intimate with one of them, he
cannot be with the other, until he makes the first impermissible for himself by selling her
or she marries.
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The milk fostering which makes things impermissible is the one before weaning.

It is with five or more sucks, whereby the child and their future children are like children
to the woman and her husband. Their relatives then also take the similar rulings as one’s
own blood relatives.

Chapter: Conditions in the Marriage Contract
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These are the conditions one spouse places upon another.

They are of two types:

1. Correct - such as a condition that the husband doesn’t remarry or take a slave girl.
Likewise, that she isn’t removed from her home or city. Other conditions can be
an increase in dowry or spending etc. All of these are included in the Prophet’s ()
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statement, “The conditions that have the most right to be fulfilled are the ones by
which you make permissible one’s chastity.” [Agreed upon]
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Incorrect Conditions - such as mut‘ah, tahlil and shighar.
Mut‘ah used to be allowed at the beginning but was then outlawed.
He (¥) also cursed the two who practise tahlil.

Shighar is where one male guardian marries another’s charge and vice versa without a
dowry.

All of these are authentically narrated.
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Chapter: Faults in Marriage
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If one spouses finds a fault in the other that wasn’t disclosed before the contract, such as
insanity or leprosy, they can cancel the marriage contract.

If the man is found to be impotent, they wait for a year, and if his condition remains the
same, she has the right to cancel the marriage contract.

If the slave girl is freed and her husband is still a slave, she is given the choice to remain
with him or separation, due to the long narration of ‘A’ishah about the story of Barirah,
that she was given the choice when she was freed. [Agreed upon]

If the marriage contract is cancelled before consummation, there is no dowry.

After consummation there is a dowry, and the husband should go to the one who
deceived.
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Book of Dowry

PE IS I

O\

(5 ) ke g iy Bl O) 106 () (I Bl 08 e g

-—-\n\

-Wéjj(gijsiwd.@"”‘ Catas 1206 Y 1808 2500 G (6,16
<o B (190 ks dass T 535 )

S =2 O3 533 Cc@p GG el 35 (aas e Bl 55 d)) 4 JGs

-

NV

N\

It should be lessened.

‘A’ishah was asked, “How much did the Prophet (%) give in dowry?” She replied, “His
dowry to his wives was twelve uwqiyyah and a nash. Do you know what a nash is?” I said,
“No.” She said, “Half an uwqiyyah; 500 dirhams.” [Muslim]

He also freed Safiyyah and made her freedom her dowry. [Agreed upon]
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He said to a man, “Search for even an iron ring.” [Agreed upon]

Therefore, anything which can be used to purchase or rent can be given in dowry.
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If someone marries and does not stipulate the dowry, then a like for like dowry is given.

If he divorces her before consummation, then she is given a gift, for the well-off person
according to his means and for the poor according to his means. Allah says, “There is no
blame if you divorce women before the marriage is consummated or the dowry is settled.
But give them a suitable compensation - the rich according to his means and the poor
according to his. A reasonable compensation is an obligation on the good-doers.” [2:236]

The full dowry is due when death occurs or consummation.
It is halved due to any separation caused by the husband such as divorce.
It is foregone when:

i. If she demands separation
ii. Or the marriage is annulled due to a defect in her
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It is appropriate for the one who divorces his wife to gift her something which will help
her, due to Allah’s saying, “Reasonable provisions must be made for divorced women - a
duty on those mindful of Allah.” [2:241]
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Chapter: Spousal Life
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Each spouse should live with the other in a good way - good companionship, withholding
harm and do not withholding rights.

The wife must:

a. Obey his desires for intimacy
b. Notleave or travel without his permission
c. Look after his needs such as cooking etc.
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The husband must: provide for her and clothe her in a good way.

Allah says, “Live with them in a good way.” [4:19]
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In the hadith, “Treat your womenfolk well.”
He also said, “The best of you are those best to their families.”

He (¥) further said, “If a man calls his wife to his bed and she refuses, the angels curse
her until the morning.” [Agreed upon]
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The husband should also be just with all his wives in terms of allotting time, spending,
clothing and what he can control.

In the narration, “Whoever has two wives and he veers towards one of them, he will come
on the Day of Judgement and his cheek will be drooping.” [Agreed upon]

Anas said, “From the Sunnah is that when a man marries a virgin and he already has wives,
he spends the first seven nights with her and then divides, and if his next spouse is a non-
virgin, then he spends the first three nights with her and then divides.” [Agreed upon]

‘A’ishah said, “When the Prophet (%) wanted to travel he would draw lots between his
wives, and whoever’s lot was drawn he would travel with her.” [Agreed upon]
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If a woman foregoes her right in division, provision or clothing with her husband’s
permission, it is permissible.
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Sawdah bint Zam‘ah gifted her day to ‘A’ishah, so the Prophet (¥8) would give to ‘A’ishah
her own day and Sawdah'’s day.” [Agreed upon]
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If the husband fears his wife’s disobedience, he should:

i Remind her
ii. If she continues, he should avoid her bed
iii. If she continues, he should strike her lightly without leaving marks

He is prevented from this if he is withholding her rights.

If the two of them dispute, a judge from his side and a judge from her side are sent who
know the affairs and how to reconcile or separate. They can reconcile if they see fit or
separate, and what they decide is allowed. Allah knows best.
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Chapter: Separation
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This is when the wife separates in return for payment from her or someone else.

The basis for this is the statement of Allah, “If the two of you fear you cannot uphold
Allah’s boundaries, there is no blame if the wife compensates the husband for her
divorce.” [2:229]
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If the wife dislikes her husband’s character or appearance, and fears that she will not be
able to fulfil his rights by remaining with him, she can buy her divorce from him.

Everything small or big is enacted for those who can pronounce divorce.

If the reason for her separation request is not that she fears not being able to uphold
Allah’s boundaries, then in the narration, “Whoever asks for divorce from her husband
for no valid reason, will have the scent of Paradise prohibited upon her.”
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Book of Divorce
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The basis of this is the statement of Allah, “O Prophet, when any of you intend to divorce
women, do so at a time when their prescribed waiting period can properly start.” [65:1]
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This is further clarified in the narration of Ibn ‘Umar, when he divorced his wife during
her menses. ‘Umar asked the Prophet (¥8) about this and he replied, “Tell him to take her
back and keep her until her menses finish. Then wait for another cycle to come and finish.
He can then either stay married to her or divorce her before being intimate with her. This
is the waiting period that Allah commanded for the divorce of women.” [Agreed upon] In
another wording, “Tell him to take her back and then divorce her after her menses finish
or if she is pregnant.”

This is an evidence that it is impermissible to divorce a woman during her menses, or in
a period in which he has been intimate with her, unless she becomes pregnant.
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Divorce is enacted with every statement that points to it that is:

1. Explicit — Only divorce can be intended by it, such as the word ‘divorce’ and similar
words

2. Implicit — If the intention of divorce is present or a sign which points to it.
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Divorce takes place either:

i. Immediately
ii. Conditionally - Such as saying, “‘When such and such a time comes then you are
divorced’. When such conditions are found, the divorce takes place.
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The free man has three divorces.

After this, that woman is no longer allowed for him until she marries another man with a
correct marriage contract and then consummates the marriage. Allah says, “Divorce can
happen twice... If a husband re-divorces his wife after the second divorce, she will not be
lawful for him until she has taken another husband...” [2:229-230]
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A final divorce is issues in four ways:

1. The above is the first way

2. Divorce before consummation as Allah says, “O believers, you have no right to
expect a waiting period when you marry believing women and then divorce them
before you have touched them.” [33:49]

If the marriage contract is annulled

4. Ifitis done in exchange for payment
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All other divorces are returnable, in which the husband can return his wife so long as she
remains in the waiting period. Allah says, “Their husbands have more right to have them
returned if they wish to put things right in doing so...” [2:228]

The woman returning after this type of divorce is like all other wives except in division.
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It is legislated to announce marriage, divorce and return and to have witnesses to all of
these, as Allah says, “Call two just witnesses from you...” [65:2]

In the hadith, “Three affairs are serious if being said seriously and serious if said jokingly:
marriage, divorce and return.” [The four except Al-Nasaa'i]

In the narration of Ibn ‘Abbas, “Allah has absolved my Ummah from their mistakes,
forgetfulness and for what they do under compulsion.” [Ibn Majah]
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Chapter: Iyla’, Zihar and Li‘an
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Iyla’ is when a man takes an oath that he will never have intimate relations with his wife
or for a period exceeding four months.

If the wife demands her rights of intimacy, he is commanded to fulfil them and has four
months in which to do so:

- Ifhe does so then he expiates for his oath
- Ifhe refuses he is made to issue a divorce.

Allah says, “For those who swear that they will not approach their wives, there shall be a
waiting period of four months: if they go back, remember Allah is oft-forgiving and most
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merciful. But if they are determined to divorce, remember that Allah hears and knows
all.” [2:226-227]
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Zihar is when a husband says to his wife, ‘You are like my mother’s back to me’, or similar
statements or explicit prohibition.

This is wrong and sinful.

One’s wife does not become unlawful by this statement, but he can no longer be intimate
with her until he does as Allah commands in the verses, “Those of you who say such a
thing to their wives, then go back on what they have said...” [58: 3-4] He must:

1. Free a believing slave who is free from any physical defects
2. Ifhe cannot do that, then he fasts two consecutive months
3. Ifhe cannot do that, he feeds sixty poor people

This is the same foe whether the zihar was unspecified or limited to a time period such as
Ramadan.
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As for making other things unlawful upon one’s self, such as food and drink, then an oath’s
expiation is given. Allah says, “O believers, do not make unlawful the pure things that
Allah has made lawful for you...” until the end of these verses in which Allah mentions the
expiation for such oaths. [5:87-89]
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Li‘an - If a husband accuses his wife of adultery, he is lashed 80 times for slander, unless:

a. He has evidence of four witnesses, in which case she is punished
b. They each make li‘an in which case the slander charge is removed

Li‘an is made as described by Allah in Surah al-Nir, “Those who accuse their wives...” to
the end of these verses. [24:6-9]
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1. The husband testifies five times that she is an adulteress, adding on the fifth time

‘May Allah’s curse be upon him if he is a liar.”

The wife then testifies five times that her husband is a liar, adding on the fifth time
“May Allah’s anger be upon her if he is truthful.”

Once the li‘an is complete:

L. The punishment is lifted

il The couple are separated permanently

iii. The name of the father is removed from that child if the wife is pregnant
Allah knows best
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Book of Waiting Periods and Clearance of Pregnancies
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The waiting period is what takes place for the one who has been separated from her
husband by death or divorce.

Separation by death always necessitates a waiting period which is:

1. If she is pregnant, then the waiting period is until she has given birth to however

many she is carrying. Allah says, “The pregnant women's limit is when they have
given birth.” [65:4]

This is the same for all who are pregnant whether the separation is due to death or
otherwise.

2. If the wife is not pregnant, then the waiting period is four months and ten days
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During this waiting period, the woman should:

a. Abstain from beautifying herself, perfume and jewellery, or beautifying
with henna etc.

b. She should remain within the home that she shared with her husband, and
should not leave unless for a need during daytime. Allah says, “Those
amongst you who die and leave behind wives should wait for four months
and ten days...” [2:234]
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As for separation during a person’s lifetime:

1. If the divorce is before consummation, then there is no waiting period. Allah says,
“O believers, if you marry believing women and then divorce them before touching
them, then there is no waiting period you should expect from them.” [33:49]

2. If seclusion or consummation has taken place:

a. Ifthe wife is pregnant, then the waiting period ends with birth, whether the
pregnancy is short or long
b. If she is not pregnant:
i. If she has regular menstrual cycles, then her waiting period is three
full cycles. Allah says, “Divorced women must wait for three
monthly periods before remarrying.” [2:228]

ii. If she does not have regular monthly cycles such as a youngster or
someone who has passed the menopause, their waiting period is
three months. Allah says, “If you are in doubt, the period of waiting
will be three months for those women who have ceased
menstruating and for those who have not [yet] menstruated.” [65:4]

iii. If she does have monthly cycles but they have stopped due to
breastfeeding etc., then she waits until her cycles restart and then
she waits the full period.

iv. If her monthly cycles have paused and she doesn’t know the reason
as to why that is, she waits for nine months, erring on the side of
caution in case she is pregnant, she then begins her three month
waiting period.

If she is in doubt after her waiting period elapses due to the signs of pregnancy appearing,
she does not remarry until that doubt is removed.
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The wife of a lost man waits until the judge issues a ruling regarding his death, and then
begins her waiting period.
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There is no financial assistance due to except for:

1. The one who can be returned during the waiting period
2. Orthe woman divorced by a living husband and she is pregnant. Allah says, “If they
are pregnant, then spend on them until they give birth.” [65:6]
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Clearing one of pregnancy is for the slave girl who waits after her master used to have
intimate relations with her.

No other master or husband can have relations with her until:

i.  She has one menstrual cycle
ii. Ifshe does not have menstrual cycles, she waits for one month
iii.  Or she gives birth if she was pregnant
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Chapter: Spending on Wives, Relatives, Slaves and Childcare
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A person is responsible for spending on his wife, clothing her and housing her in a good
way according to his means. Allah says, “Let the wealthy man spending according to his
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wealth. But let him whose provision is restricted spend according to what Allah has given
him: Allah does not burden any soul with more than He has given it...” [65:7]

He must provide the obligatory amount if she requests it.

In the narration of Jabir in Muslim, “Their right over you is the provide and clothe them
in a good way.”
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A person must also:

a. Provide for his poor ascendants and descendants if he is wealthy
b. Also to provide for his heirs if need be

oA (G Y] Jeall g LIS B il el ) reand g

7L£% u\'é':':&é‘gj 7\"/5/ L‘b‘b ‘\"’"L‘g

rd g (44 A ge o Z BTG oy ) edl g
In the narration, “Slaves should be fed and clothed, and not overburdened in their tasks
beyond their ability.” [Muslim]

If they request to be married, the master must do so.

A person must also sustain their animals with food and drink, and not overwork them in
a harmful way.

In the narration, “Itis sufficient in sin to withhold sustenance from one who is under your
care.” [Muslim]
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Childcare is to protect your child from harm and take care of their affairs.

It is an obligation upon the one who is responsible for their provision.

However, the mother has more right to care for the male or female child below seven
years.

Once they reach seven years:

a. A male child is given the choice between both parents, and goes with whosoever
he chooses

b. A female child goes with the one who will better care for her from her mother or
father

A child is not left with someone who will not protect and care for them.
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They are of two types: Animals and other food types

1. As for other than animals - such as grains, fruits etc.,, it is all permissible except for
that which is harmful such as poison etc.

Similarly, all drinks are permissible except that which intoxicates, whether in small or
great amounts due to the narration, “All intoxicants are impermissible. What intoxicates
in a great amount is impermissible even as a handful.”

If wine changes into vinegar, then it is permissible.
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2. Animals are of a further two types:
a. Seaanimals - all living and dead sea animals are permissible. Allah says, “It
is permitted for you to catch and eat seafood.” [5:96]
b. As for land animals - the default is that they are permissible, unless stated
otherwise in texts, such as:
i. In the narration of Ibn ‘Abbas, “All canine toothed predators are
impermissible.”
ii. Likewise, all clawed predatory birds. [Muslim]
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iii. He also forbade domesticated donkeys [Agreed upon]

iv. He forbade killing four animals: ants, bees, the hoopee bird and
shrikes [Ahmad & Abu Dawiid]

v. All filthy things are impermissible such as insects etc.

vi. The Prophet (¥) also forbade animals that live off filth and their
milk until they are cleansed, and fed pure food for three days
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Chapter: Slaughter & Hunting
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Lawful animals are not permissible to consume until slaughtered, except for fish and
locusts.

The conditions of slaughter are:

v W

That the butcher be Muslim or from the people of the Book
The implement be sharp

The blood be spilled

The main arteries must be cut

The name of Allah is mentioned

69



&)
Al Isnai

5 15 hEs G el i

_,.h\

sl L 3, 08 e A \;sj,wwf*b) B s o 3 55
<l 54 (w\éwﬁuub RUSTRRER

Similar conditions apply to hunting, except that any part of the body that is cut is
permissible. Likewise, similar to hunting is any animal which flees and cannot be
slaughtered.

Rafi’ ibn Khadij narrated, “Whatever has had its blood spilled and the name of Allah
recited over it, then eat, so long as it is not a tooth or nail that is used. Teeth are bones
and nails are from the tools used by the Abyssinians.” [Agreed upon]
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A trained hunting dog is also permissible, whereby it listens to the command to go and to

stop. Also, when the dog catches the animal to kill, it does not eat it. In this hunting, the
owner recites Allah’s name as he releases the dog to hunt.

Adiyy ibn Hatim narrated that the Prophet (¥) said, “When you send your trained dog,
then recite Allah’s name. When it catches its pray, if you find the animal still alive then
slaughter it. If the animal is dead when you arrive and the dog has not eaten from it, then
eat from it. If you find another dog alongside yours and the animal is dead then do not
eat, for you do not know which dog made the kill. When you shoot your arrow then recite
Allah’s name. if it takes you a day to find your kill, and you only see your arrow mark, then
eat from it if you wish. However, if you find the animal drowned in water, then do not eat
it.” [Agreed upon]

In the other narration, “Allah legislated excellence upon everything. Therefore, when you
kill, do so with excellence, and when you slaughter, do so with excellence. Let one of you
sharpen his blade and put his animal to rest.” [Muslim]

He (¥) also said, “The animal in the womb is slaughtered by the slaughtering of its
mother.” [Ahmad]
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Chapter: Oaths
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An oath is not enacted unless made in the name of Allah, or one of His other names or
attributes.

Taking an oath by other than Allah is shirk, and such an oath is not enacted.

The oath that incurs expiation must for something to be done in the future.
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If it is for something from the past, and he lies intentionally, then this is a deliberate
perjury.

If a person believes himself to be truthful, then this is from vain oaths, such as saying, ‘No
by Allah’ or, ‘Yes by Allal’, in the course of conversation.
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If a person breaks their oath, by doing that which they swore not to do or leaving that
which they swore to do, they must expiate by:

1. Freeing a slave, or feeding ten poor people or clothing them
2. If he cannot do the above, he fasts three days

‘Abdur-Rahman ibn Samurah narrated that the Prophet (3) said, “If you take an oath and
then see a better course of action, expiate your oath and do that which is better.” [Agreed
upon]
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In another narration, “Whoever takes an oath and then says, ‘If Allah wills’, there is no
expiation upon them.” [The five]

In oaths, what is considered is:

a. The intention of the one taking the oath
b. The cause for the oath to be made
c. The wording used to show the intent

This is in all cases except in legal claims, as the narration says, “The oath taken is
according to the intention of the one who asks for it.” [Muslim]
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An oath of worship is disliked. The Prophet (%) forbade this and sald, “It brlngs no good,
but only extracts from the miser.” [Agreed upon]

However, if the oath of worship is made for an act of goodness, it must be fulfilled, due to
the statement of the Prophet (¥8), “Whoever makes an oath of worship to obey Allah, then
let him obey Him. And whoever makes an oath of worship to disobey Allah, then do not
disobey Him.” [Agreed upon]

If the oath of worship is for something permissible or is said in vain speech, such as an
oath made in anger or debate, or it is for a sinful act:

i. It does not have to be fulfilled
ii.  There is an expiation if it is not fulfilled
iii.  Itis impermissible to fulfil if it is for a sin
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Unlawful murder is of three categories:
The First: Intentional - this is when a person intends to kill someone:

In this case, the guardian has the choice of demanding their execution or blood money,
due to the statement of the Prophet (%), “Whoever has a family member murdered, has
the best of two choices: execution or blood money.” [Agreed upon]

The Second: Unintentional - This is when a person does not intend to kill but ends up
doing so.

The Third: Accidental - This is when a person did not intend to kill but did so either
directly or indirectly.
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In the last category, there is no execution. Instead;

a. The murderer gives expiation
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b. Blood money from his paternal relatives, close and distant, which is distributed
amongst them according to their means, over a three-year period, so that each
year they give a third
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The blood money for a life or less than that is detailed in the narration of ‘Amr ibn Hazm,
that the Prophet (%) wrote to the people of Yemen saying:

“Whoever murders a believer with clear evidence is executed unless the guardian of the
victim agree otherwise. For a life, the blood money is 100 camels. There is also blood
money for cutting off the nose, the tongue, the lips, the male private part, the testicles, the
back, the eyes. For one foot there is half due, for a head wound and stomach wound, a
third is due. A dislocated bone has 15 camels due, and for every finger and toe, ten camels
are due. A tooth is worth five camels as is a facial wound that exposes the bone. A male
murderer can be executed for a female victim, and the people who own gold should pay
1000 dinars.” [Abu Dawiid]
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It is obligatory when seeking execution as a punishment that:
1. The murderer is above the age of puberty
2. The victim is innocent and of an equal rank in terms of religion and freedom. A
Muslim is not executed for a non-Muslim and a free man is not executed for a slave

3. The murderer cannot be the parent of the victim, as parents are not executed over
their children
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4. The guardians of the victim must all agree
5. There is no chance of further transgression
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A group of people can be executed for an individual.

Every limb can be used to expiate for its like without transgression. Allah says, “We
prescribed for them a life for a life...” [5:45]

The blood money of a woman is half of that for a man, except for what is below a third, in
which case they are equal.
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Book of Crimes
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There is no penal punishment except upon one over the age of puberty who knows that
they committed a crime.

Penal punishments are only carried out by the leader or his deputy, except the master
who can carry out the punishment of lashes only.

The penal punishments of slaves is half of that of a free person.
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The penal punishment for zina - which is any act of sex in either private part:

i. If the person is a non-virgin - a person who was married and then has sexual
relations, where both are free and responsible - this person is stoned until
death

ii. If the person is a virgin - they are lashed 100 times, and exiled for a year

The condition for the above is that they confess four times, or four trustworthy witnesses
who saw the act testify.

Allah says, “Strike the adulteress and the adulterer one hundred times...” [24:2]

‘Ubadah ibn al-Samit, “Take from me, take from me. Allah has made a way out for them, a
virgin with a virgin is lashed one hundred times and exile for a year, and a non-virgin with
a non-virgin is one hundred lashes and stoning.” [Muslim]

This was then abrogated to stoning alone as in the stories of Ma‘iz and the Ghamidiyyah.
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The penal punishment for slandering a non-virgin or testifying falsely or where the
testimony is incomplete, is 80 lashes.
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Slandering others requires non-penal punishment.

The non-virgin is every free, above puberty, Muslim, of sound mind who is chaste.
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Non-penal punishments are compulsory for every sin in which there is no penal
punishment or expiation.
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The penal punishment for theft:

Whoever steals a quarter dinar or more of gold or an equal amount from an enclosed
place, has their right hand cut from the wrist and cauterised.

If that person steals again, his left foot is cut from the ankle and is cauterised.

If he steals again, he is imprisoned.

Only one hand and foot is cut off.

Allah says, “Cut off the hands of thieves, whether they are man or woman...” [5:38]

‘AN’ishah narrated, “A thief’s hand is not cut off for anything less than a quarter dinar.”
[Agreed upon]

In the other narration, “There is no cutting for fruits or spadix.” [The Sunan]
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The penal punishment for open warfare:

Allah says, “Those who wage war against Allah and His Messenger and strive to spread
corruption in the land should be punished by death, crucifixion, the amputation of an
alternate hand and foot, or banishment from the land...” [5:33]

These are the people who wage war against others, cut off their roads by stealing and

killing:

Whoever Kills and steals wealth is killed and crucified
Whoever Kkills, is killed

Who steals, has his alternate hand and foot severed
Whoever strikes fear into people is exiled
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Whoever revolts against the ruler is a transgressor.

In this case, the ruler should speak to them, abstain from things which they say if they are
impermissible and remove their doubts.

If the transgressors then stop, he leaves them alone, otherwise he Kkills them if they
continue.

The people should support their ruler in this.

If a person in supporting the ruler has to kill in defence or destroy their wealth, there is
no compensation due.

If the defender is killed, then he is a martyr.

Their fleeing are not chased and their injured are not harmed, they do not take war booty
from them or enslave their family members.

Neither side has to compensate for what is lost of wealth and life.
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Chapter: Apostates
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The apostate is the one who leaves the religion of Islam for disbelief, by action, statement,
belief or doubt.

The scholars have detailed what takes one outside the fold of Islam; all of which goes back
to rejecting what the Prophet (¥) brought or rejecting some of it, so long as that some
does cannot be interpreted in that way.

Whoever apostates is given three days to repent, he either does so or is executed.
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Book of Judiciary, Claims, Evidence and Testimonies
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A judiciary is necessary for people, and so is a collective obligation.

The ruler must appoint someone who is qualified to be a judge and has knowledge of the
rulings of the Shari‘ah, and can implement those rulings upon the cases of people brought
before him.

He should appoint the one most qualified, and the next most qualified based on the
attributes needed for a judge.

It is compulsory on such a person to accept if there is no one else available and he is not
doing something more important.

The Prophet (¥) said, “Evidence should be brought by the claimant and the oath is upon
the defendant.”

He also said, “I judge according to what I hear.”
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The one who makes a claim for stolen wealth must provide evidence in the form of:

a. Two trustworthy male witnesses
b. One male and two female witnesses
c. One male witness and the claimant’s oath

Allah says, “Call in two men as witnesses. If two men are not there, then call one man and
two women out of those you approve of as witnesses...” [2:282]

The Prophet (¥) in an authentic hadith judged with one witness and an oath.
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If there is no evidence, the defendant gives his oath and is set free.

If he refuses to give an oath, he is judged accordingly, or the oath is given to the claimant
to make. If the claimant gives his oath with the defendant refusing to do so, the judgement
is made.

Evidence also includes anything which points to the truthfulness of either party:
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i For example, if the claimant is holding his eye, it is his claim along with his oath
il Another example is if two people claim wealth that can only belong to one of
them, such as carpenters arguing over a tool or ironsmiths arguing over a tool
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Being a witness to something is a collective obligation. Testifying is an individual
obligation.

The condition for a witness is that they are outwardly and inwardly trustworthy.

Trustworthiness is what the people are happy to accept as Allah says, “...out of those you
approve of as witnesses...” [2:282]

The witness must only testify to what they have knowledge of through:

1. Seeing
2. Hearing directly
3. Or something well-known in certain things such as lineage

The Prophet (¥) said to the man, “Do you see the sun?” He replied that he did. He said,
“Testify when something is as clear as that or leave it.” [Ibn ‘Adiyy]
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Obstacles to testimony include any type of suspicion such as parents testifying for their
children and vice versa, or one spouse for the other or an enemy against his enemy.

In the narration, “The testimony of the male or female deceiver is not accepted, nor the
one who holds enmity against his brother, nor the favoured servant for his household.”
[Ahmad & Abu Dawiid]

In the other narration, “Whoever takes a false oath in order to unjustly devour the wealth
of another, he will meet Allah and Allah will be angry with him.” [Agreed upon]
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This is of two types:

1. A compulsory distribution in which there is no harm or compensation due, such
as things that have an equal, big houses and large lands

2. A settled distribution in which there is harm to one of the partners after
distribution or compensation is due. In this case, all the partners have to be
pleased with the outcome

If one of them requests that the item be sold, his request must be honoured.
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If they rent it out, they each receive the amount equal to their respective shares. Allah
knows best.
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Chapter: Confession
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This is when a person accepts the right upon him, by any word which shows acceptance,
with the condition that the person is responsible.
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This is from the clearest forms of evidence.
It is used in all the chapters of worship, transactions, marriage, crimes, etc.
In the narration, “There is no excuse for the one who confesses.”

It is obligatory upon a person to acknowledge all of the right that others have upon him,
so that he may fulfil them or excuse himself from them. Allah knows best
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